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Before the
COPYRIGHT ROYALTY JUDGES
Washington, D.C.

In the Matter of )

)
Distribution of 2000, 2001, 2002 ) Docket No. 2&RB CD

And 2003 Cable Royalty Funds ) 2000-2003 (Phgg&tdcond
) Remand)

)

INDEPENDENT PRODUCERS GROUP’S RESPONSE
TO ORDER FOR FURTHER BRIEFING

On October 22, 2019, the Judges issue@waer for Further
Briefing. Specifically, the Judges requested briefinghvad issues, to
which Worldwide Subsidy Group LLC (a Texas limitebility company)
dba Independent Producers Group ("IPG") respondslasis:

Issue No. 1 Does the filing with a court or other adjudicator
tribunal of a notice of settlement bind the parteethe settlement
according to the contents of that notice, or wdbklsettlement as
noticed be considered conditional, subject to agesg on additional
terms, before it is adopted by the court or otligudicatory tribunal?

IPG Response In the context of these proceedings, IPG is cadus

by the purpose of the Judges’ question. On Jul2@¥9, IPG and the SDC
jointly provided notice to the Judges that they batlled their claims, and
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no party has since notified the Judges that suthenwas submitted in
error. Sedoint Notice of Settlement and Motion for Siayly 17, 2019).
The jointly submitted notice gave absolutely naadstas to the content of
such settlement, only that a settlement had ocdurBy such notice, the
parties were not seeking to have the Judges issaoedar imposing the
terms of the settlement, only to stay all procegslipending the parties’
private memorialization of their settlement agreetmesuch process is, in
fact, identical to that currently being followed the Allocation parties in
the 2010-2013 satellite proceedings.

While issues remain regarding the SDC’s almost Baneous breach
of the settlement agreement, and the consequeeacmthneither party
disagrees that a settlement occurred. &2€ Motion for Final Distribution
Under 17 U.S.C. 8 801(b)(3)(A)led July 25, 2019, and briefing related
thereto. In fact, the parties’ briefing reflects disagreement as to the most
material issue, the agreed-upon percentages oltyaliatribution, only the
confidentiality of the settlement agreement. Ashsuesolution of the
Judges’ question, while thought-provoking, has paaent applicability to

the instant proceedings.
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Nevertheless, in response to the question, IPGeadstthat a “notice”
of settlement does no more than inform the Judussat settlement has
occurred. It does not constitute the terms ofesatnt, and such is not the
purpose of such a pleading. In fact, the noticeetlement submitted by
IPG and the SDC on July 17, 2019 failed to idersdify of the terms of
settlement. As such, the Judges’ question as &theh “notice of
settlement [binds] the parties to the settlemeadting to the contents of
that notice” seems misplaced. The sole reasorifgehfor the joint notice
submitted by IPG and the SDC was to notify the ésdyf the existence of
an agreement in order to stay proceedings that eeo&ly approaching.

Notwithstanding, it would be naive to suggest thrate a notice of
settlement had been provided, it could not be watvwh under any
circumstances. Circumstances sometimes arise wbateacting parties
believe an agreement exists, only to learn thateslumdamental
understanding was not shared by both parties. idRrd\that the parties
giving notice of settlement did so in good faithdanot for some ulterior
motive, the fact remains that the parties may awothad a sufficient
“meeting of the minds”. In such circumstance ituwebbe wholly reasonable
for one or more parties to inform the Judges thatarior representation to
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the Judges was made in error, and that a settldmemot been reached. In
such circumstance, the Judges would presumablepdoihereafter as
though no settlement agreement had been reachecbu@e, if an adverse
party believed the contrary, i.e., that a settlerhex been reached, such
adverse party would be free to bring an action teefloe courts to enforce
the terms thereof, during such time the Judgesaonayay not stay the
proceedings before them.

Regardless, whether or not a meeting of the miagokecurred
sufficient to result in contract formation is a teatof contract law, and not

within the purview of the CRB Judges’ consideration

! Long-standing precedent in CRB proceedings eitlyliprohibits review

of such issues in distribution proceedings by tis&itduting tribunal, and
holds that determinations relating to contractotdrpretation between
parties is retained by the state and federal caypéying state law.
National Broadcasting Company v. Copyright Royaitypunal, 848 F.2d
1289 (1988). Therein, the court stated:

“[W]e emphasize that the CRT has no authority twvte a legally
significant interpretation of contracts conveyirapygrights, and that
parties to such contracts have full recourse tonabcontractual
remedies notwithstanding any distribution by theTCR

848 F.2d 1289, 1290 (D.C. Cir., 1988). To be ¢ldsr opinion was broader
than a mere prohibition of interpreting contraatsriveying copyrights”, as
the opinion cited and discussed cases for the gropo that "Congress may
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In sum, a “notice of settlement” merely reflects txistence of a
settlement. Suggesting the converse, i.e., det@aniwhether a settlement
exists or the scope therdmdcausef the existence of a notice of settlement,
is the proverbial “tail wagging the dog”.

Issue No. 2 Does the phrase “distribution of such fees issuiject
to controversy” in Section 801(b)(3)(A) of the Coigit Act apply
only to the amount of royalties paid by users ghycmhted works or
does the phrase apply more broadly to include sssueh as the
allocation and distribution of accrued interestsach royalties and
the appointment of a common agent to facilitatdsiistributions?

IPG Response Section 111(d)(2) of the Copyright Act holds the

following:

“Handling of Fees-- The Register of Copyrights shall receive
all fees ... deposited under this sectiand, after deducting the
reasonable costs incurred by the Copyright Officgen this
section, shall deposit the balance in Tneasury of the

not vest in a non-Article 11l court the power tgudicate, render final
judgment and issue binding orders in a traditi@oatract action arising
under state law, without consent of the litigaats] subject only to ordinary
appellate review", citin@ommaodity Futures Trading Comm'n v. SGhi8
U.S. 833, 106 S.Ct. 3245, 92 L.Ed.2d 675 (1986);adso0Thomas v. Union
Carbide Agric. Prods. Co473 U.S. 568, 584, 105 S.Ct. 3325, 3334-35, 87
L.Ed.2d 409 (1985).

2 Section 111 of the Copyright Act addressgsr alia, the compulsory
license for cable retransmitted programming, aredfiéles collected in
connection therewith.
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United States, in such manner as the Secretaheofteasury
directs. All funds held by the Secretary of theabuary shall be
invested in interest-bearing United States seegrior later
distributionwith interestby the Librarian of Congress upon
authorization by the Copyright Royalty Judges.”

17 U.S.C. Section 111(d)(2) (emphasis added).

Clearly, the “fees” addressed by Section 801(IBare the same
“fees” addressed by Section 111(d)(2). Accordintiigre should be little
debate on the matter that the cable retransmisf@en” collected by the
Copyright Office,andthe interest derived therefrom, are subject to
distribution by the Judgés.

As to the appointment of a common agent to fatédidistributions

that are “not subject to controversy”, IPG contetids it would logically be

within the purview of the Judge’s authority to doand, under current

® The royalties collected by the Copyright Offare derived from the
exploitation of copyrighted works that are ownedlyse parties seeking
distribution of the collected royalties. To thaemt that such royalties are
retained by the Copyright Office, and interest aesron the principal, it is
interest derived from principal monies owing to tveners of those
copyrighted works. To the extent that any argumeste made that
copyright owners are not entitled to the accru¢erest, and that such
monies are retained by the Copyright Office fooien use, such result
would result in a warped motivation for the Copinti@ffice to delay
proceedings, and delay distributions (advancediloligions and final
distributions alike).
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circumstancegequired As IPG anticipates, the purpose of a common
agent could be two-fold, either to keep confiddritia terms of a settlement,
or to provide a neutral determination as to whanie® should be distributed
to two or more parties when advance distributicagehoccurred or interest
has accrued on the collected fees.

Although appointment of a common agent may natdxessaryn all
circumstance$ijt is alwaysnecessary when the parties agree that a
settlement will be kept confidential or, as hendpimation detailing the
interest accruing on the “fees” collected by thep@amht Office has not
been made available to the public or the partidgain the absence of the
Copyright Office providing information detailingehnterest accruing on
collected “fees”, the parties have no alternatitreepthan to enlist the
assistance of Copyright Office personnel to cateulhe monies owing

pursuant to any settlement based on percentages.

* For example, appointment of a common agent woatdenecessaryf
the aggregate of royalties for either an entiraltyypool or a particular
category, were being distributed, no advance 8igtions had taken place
for such pool or category, and the parties agrieatthe terms of a
settlement were not to be deemed confidential.
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In fact, the Judges’ appointment of a common atgergnder such
calculations appears to have been contemplateldeo§opyright Act.
Specifically, section 801(d) of the Act holds:
Administrative Support -- The Librarian of Congress shall
provide the Copyright Royalty Judges with the neags
administrative services related to proceedings utidg
chapter

17 U.S.C. Section 801(d).

Section 801(d) does not delineate exactly whatiaidirative services
must be rendered by the Librarian, however sineepumpose for the
appointment of a common agent would be for rendesicalculation that
can only be performed with the information withhbidthe Copyright
Office from the public and participants, the Libaaris clearlyrequiredto
render such services, and the Judgegparefactorequiredto appoint a
common agent for such purpose.

To be clear, were information relating to the aedrinterest made
available to the public or participants, no needidexist to enlist
administrative support from the Copyright Office fmch purpose, or
appointing a common agent, as such calculationkl @sueasily be

performed by the parties. Such fact has beenqusly recognized by IPG

and, consequently, was the basis for IPG'8itdion Requesting Order to
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Compel Release of Information by Licensing Divigiont. 1, 2019). Were
the Copyright Office to make public the accrueeiast figures, then
appointment of a common agent would only be necg$sathe purpose of
keeping the terms of any settlement confidential.

Historically, parties entering into settlementshase proceedings
have held them confidential from the Judges angbthudic, for the obvious
reason that the parties do not want the settlecepérges to influence the
percentages awarded in future proceedings. Nesless), even if settling
parties deviated from this norm, and did not regjanfidentiality, unless
and until the Judges issue an order requiring tbensing Division of the
Copyright Office to cooperate and disclose infoioratelating to the “fees”
collectedandthe interest accrued thereon, whettouldbe a matter of
public record anyway, the Judges vaillvaysbe required to appoint a

common agent.

Issue No. 3 To the extent that resolution of issues presebyettie
SDC motion requires the Judges to interpret thagehtthe
distribution of such fees is not subject to conérsy” in Section
801(b)(3)(A) of the Copyright Act, have the Judgesheir
predecessors interpreted such phrase in the pdsesrthe issue
present a novel material question of substantmeola which the
Judges must request a decision of the Registeopytights pursuant
to Section 802(f)(1)(B) of the Copyright Act?
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In light of the position oboth parties, i.e., that a settlement agreement
was achieved, no interpretation of the Section B{2J(A) phrase is
required. Nor need the Judges consider the idswbether such phrase
impliedly includes the interest accrued on sucls,fes statutory language
expressly makes clear that accrued interest isdiecl. See supra.

IPG is unaware of any prior determination of theBCEe CARP, the
CRT, or courts, addressing such matters. Nonethelmless and until such
matters are required to be addressed by circunetdrefore the Judges, and
absent a circumstance already addressed by statuttirority, could such
matters qualify for submission to the Register op@rights pursuant to

Section 802(f)(1)(B) of the Copyright Act.
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Respectfully submitted,

Dated: November 12, 2019 /s/
Brian D. Boydston, Esq.
California State Bar N0.155614

PICK & BOYDSTON, LLP

2288 Westwood Blvd., Ste. 212
Los Angeles, California 90064
Telephone: (424)293-0111
Email: brianb@ix.netcom.com

Attorneys for Independent
Producers Group
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CERTIFICATE OF SERVICE
| hereby certify that on this November 12, 2018ppy of the

foregoing was electronically filed and served oa fibllowing parties via the
eCRB system.

/s/

Brian D. Boydston
DEVOTIONAL CLAIMANTS:

Matthew MacLean
Michael Warley

Jessica Nyman

Pillsbury, Winthrop, et al.
1200 17" Street, NW
Washington, D.C. 20036
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Proof of Delivery

| hereby certify that on Tuesday, November 12, 2019, | provided a true and correct copy of
the Independent Producers Group's Response to Order for Further Briefing to the following:

Settling Devotional Claimants (SDC), represented by Michael A Warley, served via
Electronic Service at michael.warley@pillsburylaw.com

Signed: /s/ Brian D Boydston



